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own the land which thus appeared first by an island formation and sub- 
sequently by accretion thereto east of the thread of the stream. 

An analogous case would have been presented here if after the river 
had invaded Mexican territory by rapid erosion, making for itself a bed 
five hundred yards wide, as one witness testified it did (U. S. Case. App., 
p. 118) an island had subsequently arisen to the south of the thread of the 
stream, that island would have belonged to Mexico whether it subse- 
quently became joined to the south bank or not, or even though it might 
have become joined by accretion after its formation to the north bank, 
but there is not a suggestion in the evidence that such a fact ever oc- 
curred. On the contrary, the evidence noticeably shows that the north 
bank did not even move south simultaneously with the destruction of the 
south bank but that it grew up in a long course of years by the slow and 
gradual deposit of alluvium. 

The American Commissioner is constrained to hold, therefore, that the 
majority of the Commission have failed to apply to the case the express 
rules laid down by the Convention of 1884; and by this failure have 
departed from the terms of the submission and invalidated the award. 

A DEPARTURE FROM THE CONVENTION OF 1889 

In the opinion of the American Commissioner this failure becomes the 
more manifest by reference to the terms of Article 4 of the Convention 
of 1889, to which, supplemented by the Convention of 1910, this Com- 
mission owes its life. By that article, the very law of its being, this 
Commission when considering any alteration in the course of the river 
named, is confined " to decide whether it has occurred through avulsion 
of erosion for the effects of Articles 1 and 2 of the Convention of Novem- 
ber 12, 1884." The American Commissioner conceives that this provision 
was not only declaratory and interpretative of the changes contemplated 
by the Convention of 1884, but that said clause is jurisdictional in so far 
as the powers of this Commission are concerned. 

In the opinion of the American Commissioner, the two governments 
in the preamble of the Banco Treaty of 1905 again placed an authorita- 
tive interpretation upon the words " slow and gradual " in the Conven- 
tion of 1884. In that treaty the two governments, after reciting Ar- 
ticles 1 and 2 of the Treaty of 1884, expressly declared that the changes 
whereby the so-called bancos had been formed were " owing to the slow 
and gradual erosion coupled with avulsion." That the erosive action 



822 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

thus referred to was and is far more rapid and violent than that which 
occurred in the Chamizal tract is unquestionable, but the Presiding Com- 
missioner and the Mexican Commissioner observe, with reference to the 
investigations undertaken by the International Boundary Commission 
upon which the banco treaty was based, that 

The report rendered by the Commissioners to their respective governments in 
no way discloses any facts tending to show the nature and extent of the erosive 
changes, and properly so, because that was not material to the question to be 
decided. It is true, by making a minute examination of the plans accompanying 
the report, the actual extent of the erosive changes might have been ascertained, 
but there certainly was nothing in the question submitted to the governments 
for solution to necessitate, or even to suggest, such an enquiry. (Opinion, p. 34.) 

"With all respect, it would seem that the question as to whether or not 
the changes which resulted in the banco formation were " slow and 
gradual " within the meaning of the Treaty of 1884, was so " material 
to the question to be decided " that if those changes were not " slow and 
gradual " there would in most instances have been no bancos to elimi- 
nate. It is true that the commissioners did not think it necessary to 
state in figures the rate of erosion on each banco, but the rate of erosion 
was obtainable by a casual examination of the maps and reports if the 
plenipotentiaries were interested in knowing the rate. Having the in- 
formation before them they were free to use it or not in framing their 
language, but no rule either of logic or justice is perceived that would 
relieve them or the contracting parties from being held to the accounta- 
bility which binds all other men when they use language in a legal 
document to express ideas. 

And again the American Commissioner feels contrained to say that he 
can not understand the method of the interpretation which gives such 
emphasis to the words " slow and gradual " in Article 1 of the Treaty 
of 1884 as to override not only the ordinary rules of international law 
and the uniform construction placed upon the treaty by the Interna- 
tional Boundary Commission since its organization and by agents and 
counsel for both parties before this Commission, but it also appears to 
him to be the plain and unmistakable intent of Article II to confine all 
" other changes " to the cutting of a new bed or the deeping of an 
existing channel, while the same words in the Banco Treaty of 1905, 
although entirely consistent with the purpose and scope of that treaty, 
axe apparently deemed negligible and unimportant. 

The failure of the Presiding Commissioner to regard the Banco Treaty 
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of 1905 as placing an authoritative interpretation upon the words " slow 
and gradual " in the Treaty of 1884, appears all the more strange to 
the American Commissioner in view of the fact that the Presiding Com- 
missioner, earlier in his opinion, in his discussion of the retroactivity 
of the Treaty of 1884, attaches great weight to this same Treaty of 
1905 because it provides for the elimination from the Treaty of 1884 
of bancos formed prior to 1884. The Presiding Commissioner has no 
difficulty in holding the governing minds of the two countries responsible 
for the language which they used in the Treaty of 1905 so far as it con- 
strues the Treaty of 1884 retroactively. He says: 

This recognition of the retrospective application of the Convention of 1884 is 
not that of subordinates, but of the governments themselves, which expressly 
adopted the views of the Commissioners as to the application of the Treaty of 
1884 and as to the desirability of taking such cases, both past and future, out 
of the convention and substituting new provisions. (Opinion, p. 24.) 

It is difficult to see why the plenipotentiaries should be charged with 
notice of the date at which these bancos were cut off and not of the 
rate at which they were formed. 

It should furthermore be remembered that in his opinion in Chamizal 
Case No. 4 in 1886 the American commissioner called attention to the 
rapidity of the erosion which has been recognized as slow and gradual 
in the case of the bancos and gave the figures of erosion in the case of 
one banco, the Banco de Camargo, eighty-seven meters a year, figures 
which exceed any erosion which could have taken place in the Chamizal 
tract, even on an assumption most favorable to the Mexican contention. 
In discussing the reports rendered by the commissioners to their re- 
spective governments in 1896, in which the American commissioner as- 
serted that if the erosion in El Chamizal was not slow and gradual, 
then a fortiori, the erosion which had formed the bancos in the lower 
part of the river could not be slow and gradual,* the Presiding Com- 
missioner suggests that that report " was counteracted by the reply of the 
Mexican commissioner, who argues that there was no similarity between 
the two eases," and deduces therefrom the conclusion that " under these 
circumstances it is reasonable to conclude that the Mexican Government 
adopted the view of their commissioner" (Opinion, pp. 34, 35). It is 
difficult to accept this conclusion in view of the fact that in drafting 
the Treaty of 1905 the Mexican Government brushed aside the dis- 
tinction sought to be established by its commissioner and applied the 
provisions of the banco treaty to the Rio Grande in the upper as well 
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as in the lower division of the river " throughout that part of the Rio 
Grande * * * which serves as a boundary between the two nations." 
(U. S. Case App., p. 87.) 

The irresistible logic with which the Presiding Commissioner drives 
home the conclusion that the ambiguity, if any, in the Convention of 
1884, in so far as the retroactivity of the convention is concerned, is 
removed by the practical construction placed upon that treaty by the 
contracting parties as well as by the language of the Treaties of 1889 
and 1905, compels the admiration and approval of the American Com- 
sioner, but he can not expel from his mind that the conclusion from the 
same course of practical construction and subsequent treaty interpreta- 
tion applies with equal force to the ambiguity, if any, of the Convention 
of 1884 when dealing with erosion and avulsion. 

The words " slow and gradual " are relative terms." The Treaty of 
1884 was drafted specifically for the Rio Grande, and its changes at the 
point in question have been slow and gradual compared to other changes 
both in the upper and lower river or when compared with the progress 
of a snail. 

AWARD VOID FOR UNCERTAINTY 

The award of the Presiding Commissioner and the Mexican Com- 
missioner, constituting a majority of the Commission, is to the effect that 
the 

international title to the portion of the Chamizal tract lying between the middle 
of the bed of the Rio Grande, as surveyed by Emory and Salazar in 1852 and the 
middle of the bed of the said river as it existed before the flood of 1864, is in the 
United States of America, and the international title to the balance of the said 
Chamizal tract is in the United States of Mexico. (Opinion, p. 36.) 

The American Commissioner is of opinion that this award is void for 
the further reason that it is equivocal and uncertain in its terms and 
impossible of accomplishment. The Presiding Commissioner and the 
Mexican Commissioner " conceive that it is not within their province to 
relocate that line [the line of 1864], inasmuch as the parties have 
offered no evidence to enable the Commissioners to do so." (Opinion, 
p. 36.) It is submitted, with all respect, that the fact that the parties 
have offered no evidence of the location of the line of 1864 is suggestive 
of the fact that it was not within the contemplation of the parties that 
the tract should be divided. Perhaps the reason that agent and counsel 
on either side, even after the suggestion of the court as to the possibility 



